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 1.  TIME:  9:00   CASE#: MSC14-00633 
CASE NAME: FRAZER VS. CHAN 
HEARING ON MOTION TO HEAR MOTION FOR SUMMARY JUDGMENT "LATE" 
FILED BY SIMON CHAN 
* TENTATIVE RULING: * 
 
Vacated.  Summary judgment motion was heard last week. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01533 
CASE NAME: CHASE VS. COLLINS 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY CHANELLE CHASE 
* TENTATIVE RULING: * 
 
Off calendar per fax of moving party. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01594 
CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 
HEARING ON DEMURRER TO  4th Amended  COMPLAINT 
FILED BY THE INDIVIDUAL DEFENDANTS 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer to plaintiff’s Fourth Amended Complaint.  
The demurrer is brought by the six individual defendants. 
 
 Defendants’ demurrer is overruled as to the Second Cause of Action for an accounting, 
and the Third Cause of Action for breach of fiduciary duty.  (See, Jara v. Suprema Meats, Inc. 
(2004) 121 Cal.App.4th 1238, 1257-58.)  The demurrer is sustained without leave to amend as 
to the Fourth Cause of Action for aiding and abetting breaches of fiduciary duty.  Despite two 
opportunities to amend, the Fourth Cause of Action remains impermissibly conclusory. 
 
 Defendants shall file an answer on or before May 12, 2017. 
 
(See also, Line 16.) 
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 4.  TIME:  9:00   CASE#: MSC15-00098 
CASE NAME: MILLER VS. STUBNER 
HEARING ON MOTION TO QUASH FOR LACK OF PERSONAL JURISDICTION 
FILED BY BRIAN A. MANDIO, et al. 
* TENTATIVE RULING: * 
 

Defendants Brian A. Mandio and Brian A. Mandio dba Mandio & Sons Construction 
(“defendants” or “the moving parties”) have filed a Motion to Quash Service of Summons for 
Lack of Personal Jurisdiction and to Dismiss.  The Motion to Quash is denied without prejudice.  
The Motion to Dismiss is denied. 

 
A. Motion to Quash. 

 
“[W]hen jurisdiction is challenged by a nonresident defendant, the burden of proof is 

upon the plaintiff to demonstrate that ‘minimum contacts’ exist between defendant and the forum 
state to justify imposition of personal jurisdiction.”  (Mihlon v. Superior Court (1985) 169 
Cal.App.3d 703, 710.)  However, the court has no admissible evidence before it here that 
defendants are nonresidents and entitled to the benefit of this rule.  Defendants have not 
submitted their own declaration, only a declaration of their attorney.  The declaration is on 
information and belief and therefore insufficient to establish any facts pertinent to the issue of 
personal jurisdiction.  (See Lopez v. University Partners (1997) 54 Cal.App.4th 1117, 
1124-1125.) 
 

If defendants refile this motion and include a declaration that they are nonresidents, 
plaintiffs will have the burden to submit evidence (not just the statement of counsel in the 
Opposition) that minimum contacts exist.  The court will grant plaintiffs a continuance to conduct 
discovery on the minimum contacts issue if requested.  (See Mihlon, supra.)  The pertinent 
issue will be whether defendants had minimum contacts with the State of California on the date 
of the wrongdoing, not on the date they were sued or served.  (Cadle Co. II, Inc. v. Fiscus 
(2008) 163 Cal.App.4th 1232, 1239.) 

 
B. Motion to Dismiss. 
 
Dismissal under Code of Civil Procedure section 583.420 is discretionary.  Further, it is 

only permissible if the plaintiff has not effected service within two years of the date the case is 
commenced against the defendant.  (CCP § 583.420.)  In calculating the two years, the court 
does not include the time when the prosecution of the action “was stayed and the stay affected 
service” or when service “was impossible, impracticable, or futile due to causes beyond the 
plaintiff's control.”  (CCP § 583.240 (b), (d).) 

 
Here, the court dismissed this case on August 19, 2016 and did not vacate that dismissal 

until December 15, 2016.  The time between August 19 and December 15, 2016 does not count 
towards the two years. 

 
Further, plaintiffs did not even learn they had a reason to sue the moving parties until 

well after suit was filed.  The court considers service on a party to be “impossible, impracticable, 
or futile” until such time as a plaintiff knows he has a reason to sue that party.  The time until 
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plaintiffs discovered they had a theory against moving parties is thus also not counted towards 
the two years.   

 
For both of these reasons, moving parties have not established the two years 

has passed. 
 
Further, even if the two years has passed, the court has considered all of the factors 

listed in CRC 3.1324.  It does not find dismissal to be just.  Defendants have not shown that any 
evidence available when this case was filed on January 15, 2015 was not still available on the 
date of alleged service, January 14, 2017.  Defendants can get up to speed on any discovery 
the other parties have already conducted the same way any defendant does who is added to a 
case after the case is filed.  The court signed an order on November 17, 2015 staying the case 
and referring the matter to binding arbitration.  The order is silent about whether the stay 
affected service.  This ambiguity is a factor the court has considered in deciding whether the 
interests of justice are served by dismissal.  (See CRC 3.1342 (e)(9), (10).)  Finally, as noted 
previously, plaintiffs were not even aware of their theory of liability against these defendants 
when they filed this case. 

 
The court also refuses to dismiss the case for plaintiffs’ failure to file their proof of service 

within the time specified by CRC 3.110 (b).  Defendants have not cited any authority stating that 
dismissal is a proper remedy for violation of that rule.  (See 1 Weil & Brown, California Practice 
Guide:  Civil Procedure Before Trial, § 4.400.5, p. 4-66 (“it seems doubtful that the mere failure 
to file the proof of service within the statutory deadline would . . . result in dismissal.”)  The court 
finds that dismissal would not be a proper remedy here. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01493 
CASE NAME: BARRA VS. ENGEO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ENGEO, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued to May 11, 2017, at 9:00 a.m., in Department 33. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01698 
CASE NAME: SMITH VS. WEISS 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY ROBYN WEISS 
* TENTATIVE RULING: * 
 
Continued to 6/22/17 at 9:00 AM in Dept. 33 at request of the parties. 
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 7.  TIME:  9:00   CASE#: MSC15-01808 
CASE NAME: ANTIOCH-HILLCREST VS. XU 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY YONG XU, LIHUA SHAO 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-01843 
CASE NAME: LOPEZ VS. FARMERS INSURANCE 
HEARING ON MOTION FOR PROTECTIVE ORDER RE NOTICE OF DEPOSITION 
FILED BY MID-CENTURY INSURANCE COMPANY, et al. 
* TENTATIVE RULING: * 
 
Denied.  Both Mr. Felk’s declaration and the internal chat record from Ms. Jasinski indicate that 
Mr. Felk had some level of direct involvement with the claims handling on this specific claim.  
This is not an “apex” case like Liberty Mutual Insurance Company v. Superior Court of San 
Mateo County (1992) 10 Cal App 4th 1282, where the senior manager’s only involvement was to 
be cc’ed on two letters.  The evidence suggests that at least during the early stages of the 
adjustment of this claim, Mr. Felk had some level of active involvement.  The court finds good 
cause for the deposition to proceed. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01913 
CASE NAME: MORPHIS VS. BANK OF AMERICA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY (Counsel For) AMBER MORPHIS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

10.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS. DEBENEDETTI 
HEARING ON MOTION FOR PROTECTIVE ORDER RE: REQ. FOR ADMISSIONS SET 4 
FILED BY MATTHEW DEBENEDETTI, MICHAEL RILEY 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS. BERG SENIOR SERVICES 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY REQUESTS 
FILED BY JOHN MUIR PHYSICIAN NETWORK, et al. 
* TENTATIVE RULING: * 
 
Granted.  No Opposition.  Plaintiff is ordered to provide verified responses to all discovery 
requests that are the subject of this motion by May 26, 2017.  Sanctions are awarded 
as against Plaintiff’s counsel David Woolfe in the amount of $758.50.  Sanctions are to be paid 
by May 26, 2017. 
 

  

12.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: TIMOTHY ALFORD VS. EAST BAY M.U.D. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 

Defendant East Bay Regional Park District’s (“Park District”) demurrer to cause of action 

six for intentional infliction of emotional distress is sustained without leave to amend. The Park 

District shall file and serve its answer by May 11, 2017.  

The Park District argues that governmental immunity applies. The Court agrees. 

Government Code § 815 states that “[e]xcept as otherwise provided by statute: (a) A public 

entity is not liable for an injury, whether such injury arises out of an act or omission of the public 

entity or a public employee or any other person….” Plaintiffs have not identified a statute that 

would make a public entity liable for intentional infliction of emotional distress and the Court is 

unaware of any such statute.  

Plaintiffs argue that they have properly alleged a claim against the Park District for 

dangerous condition of property under Government Code § 835. Section 835 clearly that a 

public entity is liable for injuries caused by a dangerous condition. In addition, Plaintiffs point to 

Government Code §810.8, which defines “injury” to include “feelings”. Plaintiffs’ argument 

misses the point. A claim for intentional infliction of emotional distress is not based on whether 

there is a dangerous condition, but rather whether the defendant engaged in “extreme and 

outrageous conduct”. (See Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.) Thus the 

conduct that supports an intentional infliction of emotional distress claim is not the same conduct 

that supports a claim a dangerous condition of public property. Therefore section 835 does not 

support finding a public entity liable for intentional infliction of emotional distress.  

The Court finds that Plaintiffs’ claim for intentional infliction of emotional distress against 

the Park District is barred pursuant to governmental immunity. Although this is the first time that 

this Court addressed governmental immunity as to this claim, governmental immunity was 

raised in the previous demurrer by the Park District. Thus, Plaintiffs were previously on notice as 

to this issue. In addition, Plaintiffs have not offered any additional facts that they can allege to 
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avoid application of governmental immunity. Therefore, the Park Districts’ demurrer is sustained 

without leave to amend.  

 The Park District’s requests for judicial notice are denied as irrelevant. 
 

 

13.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: TIMOTHY ALFORD VS. EAST BAY M.U.D. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY YOGESH PRASHAR, EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 

Defendants East Bay Municipal Utility District and Yogesh Prashar’s (“EBMUD” or 

“Defendants”) demurrer to cause of action six for intentional infliction of emotional distress is 

overruled. Defendants shall file and serve their answer by May 11, 2017. 

 “The elements of the tort of intentional infliction of emotional distress are: ‘ “(1) extreme 

and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 

the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 

emotional distress; and (3) actual and proximate causation of the emotional distress by the 

defendant's outrageous conduct. . . .” Conduct to be outrageous must be so extreme as to 

exceed all bounds of that usually tolerated in a civilized community.’ [Citation.]” (Christensen v. 

Superior Court (1991) 54 Cal.3d 868, 903.) In addition, the conduct must be “directed at the 

plaintiff, or occur in the presence of a plaintiff of whom the defendant is aware.” (Ibid.)  

Defendants make two arguments in this demurrer. They argue that the facts alleged do 

not support a claim for intentional infliction of emotional distress because (1) Defendants’ 

conduct was not extreme and outrageous and (2) because they did not intend to cause 

Plaintiffs’ emotional distress.  

Plaintiffs argue that they have sufficiently alleged extreme and outrageous conduct. The 

Court agrees. Plaintiffs have alleged that the Defendants knew that Plaintiffs’ homes “were at 

risk of severe damage and knew that such serious injuries were substantially certain to 

plaintiffs.” (SAC ¶62.) Plaintiffs also allege Defendants failed to warn Plaintiffs and failed to take 

steps to avoid the second landslide. (SAC ¶63.) The Court accept these allegations as true on 

demurrer. These allegations are sufficient to show extreme and outrageous conduct at the 

pleadings stage. 

Defendants argue that the GEI Report shows that Defendants did not know that the risk 

of another landslide was substantially certain, but rather that another landslide could potentially 

occur. Although Plaintiffs allege that Defendants ignored the directives of the GEI Report (and 

its engineering consultants) (SAC ¶¶63-64), it is not clear that the allegations of knowledge stem 

entirely from the GEI Report. In fact, Plaintiffs allege several times that Defendants knew there 
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was a risk another landslide without mentioning the GEI Report. (See SAC ¶¶18, 62.) Therefore 

the GEI Report does not conflict with Plaintiffs’ allegations of knowledge.  

Defendants also argue that they did not intend to cause Plaintiffs’ emotional distress. 

Plaintiffs argue that they do not need to show Defendants intended to cause Plaintiffs’ emotional 

distress. Rather, Plaintiffs argue that the Court should apply the rule in Spackman v. Good 

(1966) 245 Cal.App.2d 518, 530. Spackman stated that intentional infliction of emotional 

distress requires “intentional, or at least reckless conduct -- conduct intended to inflict injury or 

engaged in with the realization that injury will result.” (Id. at 530.)  

As discussed above, the allegations are that Defendants knew that damage to Plaintiffs’ 

homes was substantially certain and yet the Defendants failed to warn Plaintiffs or take remedial 

measures. (SAC ¶¶62-64.) These allegations are sufficiently to show that Defendants acted with 

reckless disregard. Therefore, Defendants’ argument fails.  

Defendants raised two arguments in this demurrer. Both of which failed. The Court notes 

that its ruling on the Park District’s demurrer reaches a different result than the Court’s ruling on 

this demurrer. EBMUD did not raise the issue of governmental immunity and therefore the Court 

did not consider whether governmental immunity applies to EBMUD and/or Prashar.  

Therefore, the demurrer is overruled. 

 

  

14.  TIME:  9:00   CASE#: MSC16-02454 
CASE NAME: MARIAN C YIU VS. BRIAN OLSON 
HEARING ON MOTION FOR SANCTIONS AGAINST PLAINTIFF 
FILED BY BRIAN OLSON 
* TENTATIVE RULING: * 
 
Appear. 
 

  

15.  TIME:  9:00   CASE#: MSC17-00018 
CASE NAME: TEJEDA VS. BLACKHAWK 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY TIMOTHY McGRANE, BEHRING GLOBAL EDUCATION FOUNDATION 
* TENTATIVE RULING: * 
 
            Defendants Timothy McGrane and Behring Global Education Foundation’s Motion to 

Strike Allegations of Punitive Damages is denied. 

 The motion to strike may be used to strike any “irrelevant, false or improper matter 

inserted in any pleading” or to strike any pleading or part thereof “not drawn or filed in conformity 

with the laws of this state, a court rule or order of court.” (CCP § 436.) The grounds for a motion 
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to strike must appear on the face of the pleading under attack, or from matter which the court 

may judicially. (CCP § 437.)  A motion to strike punitive damages may lie where the complaint 

fails to state facts sufficient support allegations that Defendants acted with malice, oppression or 

fraud, as required by statute. (Turman v. Turning Point of Central California, Inc. (2010) 191 

Cal.App.4th 53, 63-64.)      

  “In California, malice is the basis for assessing punitive damages for nonintentional 

conduct; that is, acts performed without intent to harm.”  (Ford Motor Co. v. Home Ins. Co. 

(1981) 116 Cal.App.3d 374, 381.) “For plaintiffs attempting to prove malice by showing a 

"conscious disregard" of their rights as opposed to an actual intent to harm, the Act [Civil 

Liability Reform Act of 1987] imposed additional requirements of "despicable" and "willful" 

defense conduct.” (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 713.)  The 

statute's reference to "despicable" adds a substantive limitation on punitive damage awards. 

“Used in its ordinary sense, the adjective "despicable" is a powerful term that refers to 

circumstances that are "base," "vile," or "contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 

529.)”  (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  “As amended to 

include this word the statute plainly indicates that absent an intent to injure the plaintiff, "malice" 

requires more than a "willful and conscious" disregard of the plaintiffs' interests. The additional 

component of "despicable conduct" must be found.” (Ibid.) 

 Here, Plaintiffs allege in the First Amended Complaint that he was an employee of 

Scott’s Seafood Restaurant.  On the day of the incident, he was preparing for an event by  

changing the lighting.  Defendants Timothy McGrane and Behring Global supplied and erected 

the scaffolding for Scott’s employees to use.  The scaffolding had been erected without the 

outriggers needed to secure it.  Plaintiffs allege Defendants, in conscious disregard for Plaintiff’s 

safety, failed to attach the outriggers that they knew were needed to secure the scaffolding and 

prevent it from tipping over. Plaintiffs allege Defendants knew that the scaffolding it provided 

was unsafe when not secured with an outrigger. The scaffolding tipped over causing Plaintiff 

Jose Jesus Tejeda to fall 15 feet to the marble floor below.   

 This issue in this motion is whether Plaintiffs’ allegations that Defendants knowingly and 

willfully supplied scaffolding without the outriggers to secure are sufficient to show “despicable 

conduct” on the part of Defendants. 

  In ruling on the motion to strike, the allegations are presumed to be true and are 

considered in context. (Clauson v. Sup.Ct. (Pedus Services, Inc.) (1998) 67 CA4th 1253, 1255.)  

The policy of the law is to construe the pleadings liberally.  Here, Plaintiffs allege the scaffolding 

was used some 15 feet above a marble floor. Defendants allegedly knew the scaffolding was 

insecure and at that height, knew an outrigger was required.  The allegations show that this was 

an inherently dangerous task coupled with an improperly secured piece of equipment, all of 

which was known to Defendants.  Given these allegations, the court finds Plaintiffs have alleged 

sufficient facts to support the punitive damages allegations.  

 Therefore, the motion to strike is denied.  
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ADD-ON 
 

 16.  TIME:  9:00   CASE#: MSC14-01594 
CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 
HEARING ON MOTION TO STAY DISSOLUTION AND VALUE MEMBERSHIP INTEREST 
FILED BY LEISURE HOTEL GROUP, LLC 
* TENTATIVE RULING: * 
 
 On March 2, 2017, the Court granted defendant Leisure Hotel Group’s motion to stay the 
dissolution of LHG, and to value plaintiff’s membership interest in LHG.  The Court set a 
continued hearing to address three ancillary issues: (1) the amount of the undertaking; (2) the 
date as of which the LLC shall be valued, and; (3) who shall be named as the three appraisers. 
 
 The Court has considered the parties’ supplemental briefing.  On this basis, and for 
good cause shown, the Court orders as follows: 
 
 A. Undertaking.   
 
 The Court sets the required undertaking at $ 40,000.  (See, Cal Corp Code, § 17707.03, 
subd. (c)(2).) 
 
 B.  Valuation Date.   
 
 For good cause shown, the valuation date shall be January 17, 2017, the date on which 
defendant LHG invoked the statutory stay and valuation procedure.  (See, Cal Corp Code, 
§ 17707.03, subd. (c)(5).) 
 
 C. Appraisers.   
 
 The Court appoints the following appraisers: Elaine Sahlins of Cushman & Wakefield; 
Suzanne R. Mellen of HVS Global, and; Karen L. Johnson of Pinnacle Advisory Group.  This 
matter is hereby referred to the appraisers, so that they may ascertain the fair market value of 
plaintiff’s membership interest.  The parties shall share the appraisers’ fees equally, subject to 
later reallocation by the Court. 
 
 D. The Appraisal Process. 
 
  1. Overview. 
 
 The Court does not intend to micro-manage the appraisal process.  Qualified and 
experienced appraisers should know the documents and information they require, and the 
standards to apply.  If the appraisers believe they need guidance from the Court on a point of 
law, they or a party may file a request for such guidance in this proceeding. 
 
  2. Confidentiality. 
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 The appraisal process shall be conducted in a confidential manner.  If either side deems 
it necessary, the parties shall meet and confer on the terms of an appropriate protective order, 
and shall submit such an order to the Court for approval. 
 
  3. Shared Communication. 
 
 All communications between the parties and the appraisers shall be in writing, and shall 
be copied to all appraisers and to counsel for both sides.  There shall be no ‘ex parte’ 
communications between the appraisers and the parties.  Both sides shall have the right to be 
present at any inspections, and at any party meetings with or interviews conducted by the 
appraisers, subject to further order of the Court at the request of an appraiser.  The appraisers 
may meet and communicate privately among themselves, in their discretion. 
 
  4. Cooperation. 
 
 Both sides shall cooperate with the appraisers fully, and shall supply the appraisers 
with all requested documents and information in a highly expedited manner.  The Court regards 
time as being of the essence if this proceeding is to be concluded in a fair, timely, and 
efficient manner. 
 
  5. Final Reports. 
 
 The appraisal process shall be conducted in a manner designed to ensure the 
submission of a final appraisal report or reports to the Court on or before July 26, 2017.  
The appraisers may ask for additional time if necessary. 
 
  6. Status Conferences. 
 
 The Court will set periodic status conferences to address any additional issues that may 
arise, and to make any interim rulings that may be necessary.  The first status conference shall 
be held on May 26, 2017, at 8:30 a.m., in Department 33. 
 
  7. Final Valuation Hearing. 
 
 When the appraisers have submitted their final report or reports, the Court will set a 
briefing schedule on a final valuation hearing.  Following this hearing, the Court will enter a 
decree providing for the winding up and dissolution of defendant LHG, unless defendant pays 
for plaintiff’s membership interest within the time specified by the decree.  (See, Cal Corp Code, 
§ 17707.03, subd. (c)(3).) 
 

 

 


